Served: July 10, 1992
NTSB Order No. EA-3609

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD

at its office in Washi ngton, D.C.
on the 19th day of June, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Avi ation Adm nistration,
Conpl ai nant
SE- 10580
V.
DOUGLAS JACKSON COQOMWBS,

Respondent .

OPI Nl ON AND ORDER

The respondent has appeal ed from an order issued by
Adm ni strative Law Judge Joyce Capps that granted a notion by the
Adm nistrator to dismss as untinely the appeal respondent filed
in this proceeding to contest the revocation of his comerci al
pilot certificate.” For the reasons discussed below, we will

deny the appeal and affirmthe dismissal order.?

'A copy of the |aw judge's order, served February 26, 1990,
is attached.

*The Administrator has filed a reply opposing the appeal.
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Under Section 821.30(a) of the Board' s Rules of Practice,
49 CFR Part 821, an airman seeking Board review of "an order of
the Adm ni strator anmendi ng, nodifying, suspending, or revoking a
certificate" nmust file an appeal fromthe order "with the Board

n 3

within 20 days fromthe tinme of service of the order.... I n
hi s appeal, respondent urges us to reverse the |law judge's
determ nation that his Cctober 2, 1989 appeal froma June 27,
1989 revocation order was not tinely.® For the reasons discussed
bel ow, we decline to do so, for we agree with the | aw judge that
val id constructive service of the revocation order on respondent
was effected by the Adm nistrator in this case.

There is no dispute that respondent received fromthe
Adm ni strator on May 3, 1989 a copy of a Proposed Notice of
Certificate Action, issued April 26 and sent to his residence
address of record by certified nail, that set forth the

Adm ni strator's reasons for believing that respondent had

vi ol ated certain Federal Aviation Regulations ("FAR') and that,

*Section 1005(c) of the Federal Aviation Act of 1958, as
anended, 49 USC8 1485(c), provides that whenever service of an

order of the Adm nistrator is effected by certified mail, "the
date of mailing shall be considered as the tine when service is
made." Contrary to the inplication in the Admnistrator's brief,

we do not think the existence of this provision on service by the
Adm nistrator relieves the Board of its obligation to assess the
adequacy of service on an airman who, the parties agree, did not
in fact receive the certified copy of the Adm nistrator's order.

‘The June 27, 1989 revocation order revoked respondent's
airman certificate, effective July 18, and required his surrender
of the certificate by that date.
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as a result, his certificate should be revoked.® However, the
subsequently issued Order of Revocation, dated June 27, 1989 and
sent to respondent by certified mail on June 28, was returned by
the Postal Service to the Adm nistrator on July 24 bearing the
notations on its envelop that it was "Unclained" after attenpts
at delivery on July 1, 10, and 16. The Order of Revocation was
remai l ed to respondent by regular mail on July 25, and, according
to the Admnistrator, that copy of the order was not returned.

The law judge, citing Admnistrator v. Ham lton, NTSB O der

No. EA-2743 (1988), ruled that respondent had had valid
constructive service of the revocation order and that his failure
to file an appeal within 20 days after the July 25 mailing
required the dismssal of his appeal as untinely.® Wile
respondent appears to accept the proposition that constructive
service of the Adm nistrator's revocation order on himwould be
sufficient under Board precedent, he does not agree that the al

of the elenents of such service were adequately established.

Al t hough we think they were, we think respondent’'s disagreenent

*The Proposed Notice of Certificate Action, as well as the
Order of Revocation issued about a nonth later, alleged a belief
t hat respondent had viol ated FAR sections 61.3(c), 135.293(a) and
(b), 135.299 and 135.343, 14 CFR Parts 61 and 135 (1989).

°The | aw j udge mi stakenly indicates that a 20-day filing
period conputed fromJuly 25 would end on August 11. By our
cal cul ation, the deadline based on that date woul d be August 14.
At the sane tinme, we do not nean to suggest that it would have
been error to conpute the deadline fromthe date of service of
the certified copy of the revocation order, in which case the
respondent would have had until July 18 to file his appeal with
t he Board.
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reveal s sone m staken assunptions over the nature of the
Adm ni strator's evidentiary burden respecting the question of
servi ce.

Respondent' s appeal in effect proceeds on the prem se that
the Adm ni strator was sonmehow obligated to prove that the Postal
Service in fact discharged its duty to attenpt to deliver the
certified mail containing the revocation order to the respondent
before returning it as unclainmed. He thus takes issue, for
exanple, wth the adequacy of the Adm nistrator's show ng that
the Postal Service left three notices in respondent's mail box
advising himthat it had certified mail for him as the notations
on the envel op of the returned revocation order reflect. W see
no nerit in the respondent's position. Rather, we think the
Adm nistrator's evidence in this connection, supported by the
sworn decl aration of the FAA enpl oyee who received the returned
revocation order and remailed it by regular nail, was nore than
sufficient to create at |east a rebuttable presunption that
respondent had neglected to collect his certified mail despite
the Postal Service's thrice repeated efforts to deliver it or
apprise himof its existence. Consistent with this analysis of
the matter, the dispositive question, at |east as to the adequacy
of service of the certified copy of the revocation order on
respondent, becones whether the respondent successfully
denonstrated that he had not received any notices concerning the
certified mil he did not claim This, he clearly did not do.
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In a carefully worded affidavit, respondent undertakes to
create the inference that any certified mail notifications, as
wel | as, presumably, the copy of the revocation order sent to him
by regular mail on July 25, that may have been delivered to his
mai | box prior to a change of residence he nade in Septenber,
1989, likely fell prey to mail thieves or vandals. However,
notw t hst andi ng any ongoing mail theft problemrespondent may
have been experiencing, his affidavit does not expressly deny
that he received either postal notifications in July concerning
what may have been attenpts to deliver the June 28 certified mai
to himor the copy of the revocation order nailed to him by
regular mail on July 25.7 In fact, the only mail respondent in
his affidavit specifically denies receiving is a Septenber 11,
1989 followup letter, sent to himby both certified and regul ar
mai | , that noted, anong other things, his failure to surrender
his airman certificate pursuant to the July 18 effective date of

the June 27 revocation order.® A subsequent followup letter,

'Respondent asserts in his affidavit that he did not refuse
to accept a certified letter fromthe FAA an apparent reference
to the law judge's statenent in her order that "[i]f a pilot
refuses to claimcertified miil sent to his address of record, he
must accept the consequences of his inaction.”™ Notw thstanding
the law judge's use of the term"refuse,” it is not necessary, in
order to show valid constructive service, to establish why the
addressee of certified mail did not claimit after notification,
it is enough to showthat it was not clainmed. It is also of no
consequence whether the addressee is aware of the identity of the
sender of the certified mail about which he has been notifi ed.

*This mail, also returned to the Administrator, was not
recei ved by respondent because he had noved w thout |eaving a
forwardi ng address with the Postal Service or notifying the
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dat ed Septenber 25, also containing a brief history of the matter
and again enclosing a copy of the June 27 revocation order, was
sent to respondent's enpl oyer's address and was received by him
there. It seens to us that absent an unequivocal denial by
respondent of his receipt of any postal notices during July’ and
of the July 25 remailing of the revocation order, his chall enge
to the law judge's determ nation that he had valid constructive
service of the revocation order nust be rejected.” His appeal to
the Board fromthe | aw judge's dism ssal of his appeal fromthe
Administrator's revocation order will, therefore, be denied. *

(..continued)
Adm ni strator of an address change.

I'n what could be construed as an effort to confuse readers
of his affidavit into believing that respondent did not receive
any postal notices relating to the copy of the June 27 revocation
order sent to himby certified mail on June 28, respondent avers,
as to the Septenber 11 letter, that "I have no know edge of the
three notices." However, since the Postal Service did not have
an address for respondent when it attenpted to deliver the
Septenber 11 certified and regular mail letters, there is no
indication in the record that any notices were left with regard
to that mailing.

Al t hough respondent filed his appeal within 20 days after
receiving the Septenber 25 correspondence, we agree with the
Adm ni strator that respondent had been constructively served
three nonths earlier. W also agree with the Adm nistrator that,
contrary to the | aw judge's coments concerni ng Section
821.30(a), the Board has jurisdiction to entertain late-filed
appeal s.

"Whil e respondent in his affidavit asserts that the
Septenber 25 letter was his "first notice of the revocation", it
is not clear whether he is asserting that he had not earlier
received a copy of the June 27 order itself or, nore |ikely, that
he did not before receiving that letter understand that his
certificate had in fact been revoked since July 18. Technically,
he had not previously been advised of that circunstance. In
either case, we do not interpret the statenment as a denial of
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We think, in closing, that a few conmments are necessary to

di spel any perception that the application of constructive
service principles is inequitable or inappropriate in the
circunstances of this case. |In this connection, respondent
concedes receipt in early May, 1989 of the Adm nistrator's
proposed revocation of his comrercial pilot certificate for
certain alleged FAR infractions. Respondent therefore knew, from
advice contained in the April 26 Notice of Proposed Certificate
Action, that a revocation order could issue in as few as 15 days.

Respondent al so knew that the reliability of nmail service to his
home address had been in the past and could be in the future
underm ned by pilferage. Neverthel ess, respondent appears not
only to have taken no steps to mnimze the possibility that
further conmunications fromthe Adm ni strator concerning the
matter would not get to himor to have made any inquiries of the
Adm nistrator as to the status of the case in the several nonths
following the April 26 Notice, he also appears to have noved
wi t hout undertaking to ensure that docunents relevant to the case
woul d be pronptly forwarded to him Because we believe that this
history is not consistent with the course of action a prudent
airman would follow to protect threatened certificate rights, it
is difficult not to view respondent's tardiness in filing an
appeal with the Board as either the direct result of a |lack of
(..continued)
receiving postal notices that may have related to the certified
copy of the June 27 revocation order that was returned to the

Adm ni strator "Uncl ai ned. "
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diligence in nonitoring a matter of presumably vital interest to
hi mor the product of a m staken judgnent that avoiding or
el uding information on the progress of the proceeding m ght
sonehow benefit him In any event, we perceive nothing in the
record that would justify accepting respondent's notice of appeal
out of tinme.

ACCORDI NGLY, I T IS ORDERED THAT:
1. The respondent's appeal is denied, and
2. The February 21, 1989 order of the |l aw judge dism ssing the

respondent's appeal is affirned.

COUGHLI N, Acting Chairnman, LAUBER, KOLSTAD, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.
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